Case 1:19-cv-02594-RM-SKC Document 340 Filed 06/06/22 USDC Colorado Page 1 of 13

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.: 1:19-cv-02594-RM-SKC

UNITED STATES SECURITIES
AND EXCHANGE COMMISSION,

Plaintiff,

V.

MEDIATRIX CAPITAL INC. et al.,
Defendants,

and

MEDIATRIX CAPITAL FUND LTD. et al.,

Relief Defendants.

REPLY OF RECEIVER ON HIS MOTION FOR: (1) AUTHORITY TO PURSUE
CERTAIN AVOIDANCE CLAIMS AND ASSET FREEZE VIOLATIONS; AND (2)
APPROVAL OF PROPOSED SETTLEMENT PROCEDURES

Mark B. Conlan, the Court-appointed substitute receiver (the “Receiver”), hereby submits
this Reply in support of his Motion for (1) Authority to Pursue Certain Avoidance Claims and
Asset Freeze Violations, and (2) Approval of Proposed Settlement Procedures (the “Motion™)
(ECF No. 332). The Reply responds to Michael S. Young’s and Maria C. Young’s (the “Youngs”)

Opposition to the Motion (ECF No. 339).!

L A full copy of the Motion and related pleadings is available for free download at https://mediatrixreceivership.com.
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INTRODUCTION

The Youngs misinterpret the Receiver’s Motion.? The Receiver merely seeks “leave of
this Court,” as is required under the Receiver Order, “to resume or commence certain litigation.”
Preliminary investigations by the SEC (much of which is included in or attached to the sworn
declaration of Jeffrey D. Felder, Senior Counsel in the Division of Enforcement in the SEC’s
Denver Regional Office (“Felder Decl.”), (ECF No. 5) and the Receiver have uncovered evidence
that a multitude of Net Winners, and several Brokers, received fraudulently transferred funds,
disguised as “profits,” that could only have been paid with earlier-investors’ monies. These Ponzi-
style payments, by definition and as a matter of law, are fraudulent transfers. The Receiver Order
imposes obligations and duties on the part of the Receiver to “marshal and preserve” receivership
assets for the benefit of the receivership estate and, ultimately, its creditors. For that reason, then,
the Receiver must commence litigation against the Net Winners and the Brokers before the
expiration of the applicable statute of limitations—or forfeit forever what preliminary
investigations by the SEC and the Receiver to date indicate constitute fraudulently transferred
funds. Indeed, the Receiver would be derelict in his duties to sit on his hands for several years
awaiting a “finding of liability” on the part of the Defendants as the Youngs prefer, but by that
time all the statutes of limitations on each and every Net Winner and Broker would have run out,
leaving the receivership estate with unrecoverable losses. In other words, the Youngs appear to

be inviting this Court’s imprimatur on allowing avoidance claims to become time-barred.

2 Capitalized terms not defined herein have the meaning ascribed to such terms in the Receiver’s Motion for (1)
Authority to Pursue Certain Avoidance Claims and Asset Freeze Violations, and (2) Approval of Proposed Settlement
Procedures (ECF No. 332).
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The Youngs also appear to treat the Receiver’s Motion as a motion for summary judgment.
Having done so, the Youngs take the opportunity in their Opposition to a relatively simple and
straightforward motion for leave of Court to bring avoidance actions to prematurely argue the
merits of the case. As if responding to a motion for summary judgment, they argue that “there is
no evidence of a Ponzi scheme.” The Youngs reduce the evidence that has been uncovered to date
as mere allegations by the SEC in the Complaint in this matter and representations by the Receiver
in his Motion. In doing so, the Youngs ignore the support in the sworn Felder Declaration for the
SEC’s allegations that Defendants falsified investors’ account statements and manipulated trading
results to reflect phantom profits rather than the actual losses suffered, and that the Entity
Defendants made Ponzi-like payments to investors who opted to cash out their “profits”—all in
order to prop up the facade of profitable trading.

The Young’s failure to comprehend the Receiver’s Motion reflects a further
misapprehension of the posture of this case. As demonstrated by the Felder Declaration, evidence
of fraudulent transfers exists. It is, therefore, now the Receiver’s responsibility to recover
receivership assets that “were fraudulently transferred by the Defendants.” By the Motion, the
Receiver merely requests leave of Court to bring actions to recover those assets, thereby preserving
fraudulent transfer claims against the statutes of limitations. It is hornbook law that civil actions
can be brought on information and belief, and the plaintiff need not have on hand at the time of a
complaint all of the evidence necessary to prove the claims set forth therein. Such evidence can
be—and often is—obtained through discovery. As demonstrated above, there is sufficient
evidence to provide the Receiver with sufficient cause to file good faith complaints asserting

fraudulent transfers by the Defendants to the Net Winners and Brokers.
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Further evidence of the Youngs’ misapprehension of the posture of this case is their
contention that the fraudulent transfer actions the Receiver seeks leave to bring constitute pre-
judgment collection activity. Merely filing a fraudulent transfer complaint will not provide the
Receiver with authority to attach or sequester the assets of a Net Winner or a Broker. Entry of
judgment would be a necessary condition for collection activities. To obtain judgment, the
Receiver would have to prove that payments to a Net Winner or a Broker were, in fact, fraudulent
transfers. More specifically, the Receiver would have to demonstrate that some or all of the
Defendants operated a fraudulent scheme. Meanwhile, under the Federal Rules of Civil Procedure,
the Youngs would enjoy more than adequate opportunities to dispute the SEC’s and the Receiver’s
factual findings.

The Court should accordingly grant the Receiver’s Motion and permit the Receiver
authority to immediately “marshal and preserve” these receivership assets.

ARGUMENT

A. The Receiver Order Expressly Permits the Receiver to Marshal and Preserve
Fraudulently Transferred Receivership Assets.

The Receiver Order, ECF No. 153, states that “the appointment of a receiver in this action
is necessary and appropriate for the purposes of marshaling and preserving all assets of the
Defendants (*‘Receivership Assets’) and those assets of the Relief Defendants that . . . were
fraudulently transferred by the Defendants.” (Receiver Order at 1.) And it is well-settled that even
where “innocent investors have received payments in excess of the amounts of principal that they
originally invested, those payments are avoidable as fraudulent transfers.” Donell v. Kowell, 533

F.3d 762, 770 (9th Cir. 2008).
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In the landmark decision of Donell, Kowell was one of the lucky investors in a Ponzi
scheme that received a profit from his investments. Id. at 766. Several years later, after the SEC
brought a civil enforcement action against the defendant Ponzi scheme operator, the receiver sent
Kowell a letter demanding return of Kowell’s “profits” and offering Kowell the option to settle for
a lesser amount. Id. at 768. Kowell refused and instead “expressed confusion as to how he could
be liable to other investors if he had no idea” about the Ponzi scheme. Id. (“Kowell . . . reiterated
his utter disbelief . . . and his outrage that a good-faith investor in a business could be required to
return his profits years later.”). The Ninth Circuit affirmed the district court’s finding that (i) it
“properly authorized the Receiver to bring suits . . . for the purpose of effecting its decree of
liability against [the defendant]”; and (ii) where “extent innocent investors have received payments
in excess of the amounts of principal that they originally invested, those payments are avoidable
as fraudulent transfers.” 1d. at 769-70.

So, under Donell, not only may the District of Colorado “properly authorize the Receiver
to bring suits,” but the Receiver’s authority to pursue these suits against the Net Winners, like in
Donell, stems from the Receiver’s authority to recover fraudulent transfers. See id. at 772 (“all
payments of fictitious profits are avoidable as fraudulent transfers™). Indeed, the Court has already
expressly determined that the Receiver in this action should “marshal and preserve” all
receivership assets “fraudulently transferred by the Defendants.” (Receiver Order at 1.) By this
Motion, the Receiver merely seeks leave to achieve that goal. (Id. T 34 (“leave of this Court is
required to resume or commence certain litigation”).)

The Youngs misinterpret the holdings in Schlossberg and Cook to conclude that “there is

literally nothing in the [Receiver] Order that permits the Receiver to engage in pre-judgment
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collection activities against non-party brokers or investors.” (Opp. at5.) The Youngs misinterpret
Schlossberg to mean that the Receiver cannot sue the Net Winners and Brokers simply because
“the investors and brokers the Receiver proposes to sue are not parties to this proceeding.” (Opp.
at 6.) And, the Youngs misconstrue Cook to mean that “the Receiver utterly lacks authority to
collect transfers made prior to the date that the SEC’s Complaint was filed.” (Opp. at 6.) Neither
of these cases stand for the mistaken propositions set forth by the Youngs.

First, in Schlossberg, a Barton Doctrine case, the Tenth Circuit reversed the District of
Wyoming’s ruling on a motion to dismiss, finding instead that the allegations in the complaint
were “well-pleaded” and that “TMS has satisfied [the pleading] standard . . . show[ing] that [the
receiver] does not enjoy absolute immunity.” 1d. at 150. Specifically, “the court order only vested
him with . . . the right to obtain record title to . . . all of the assets of . . . Michael Palencar.” Id. at
151. The receiver, however, allegedly “knew that Mr. Palencar was only a twenty-five percent
shareholder in TMS,” and yet the receiver seized the assets of TMS (i.e., “assets that did not belong
to Mr. Palencar”), and thus the receiver “exceeded the scope of his authority by not acting in
accordance with the court order.” 1d. The Tenth Circuit added that the complaint sufficiently
alleged that the receiver also fraudulently “fail[ed] to mention that he was required to but had not
obtained ancillary jurisdiction in Wyoming.” 1d. at 147, 151-52 (concluding that “[t]he foregoing
analysis certainly does not resolve the issue of whether [the receiver] will ultimately enjoy absolute
immunity. Because we are reviewing the grant of a motion to dismiss, we need only decide
whether the complaint states sufficient facts such that it is plausible that [he] does not enjoy

absolute immunity”). Thus, not only is Schlossberg inapposite here, but the ruling centered on the
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receiver seizing property that did not belong to the receivership estate whatsoever—not because
the receiver sued people and/or entities that “[were] not parties to [the] proceeding,” (Opp. at 6).
Second, regarding Cook, the Youngs assert that “the Fifth Circuit explained that the
Receiver utterly lacks authority to collect transfers made prior to the date that the SEC’s Complaint
was filed.” (Opp. at 6.) The Youngs assertion here makes no sense—if a receiver “utterly lacked
authority” to retrieve pre-complaint transfers for the benefit of the receivership estate, this concept
would make fraudulent transfer law wholly inapplicable to receivers. But, that is not the
proposition Cook stands for at all. Rather, in Cook, the receiver attempted to liken charitable
donations to the American Cancer Society as “Ponzi-like fraud.” Am. Cancer Soc’y v. Cook, 675
F.3d 524, 526 (5th Cir. 2012). The court discredited this strained legal theory because “nothing”
the receiver showed “demonstrates that investor funds were used to issue ‘returns’ to other
investors—a sine qua non of any Ponzi scheme.” Id. at 528. In other words, the receiver
demonstrated only that transfers occurred between the receivership entities and a charitable
organization, not between any investors, and so for that reason the Fifth Circuit concluded that
“the district court erred in applying the presumption of fraudulent intent.” Id. at 528-29 (noting
additionally that the receiver is authorized “to pursue the recovery of assets that may have been
transferred by the defendants in violation of governing law”). Simply put, the Youngs’ argument
that a receiver cannot “take funds from parties who are not parties to the lawsuit” is an
overstatement, a clear misstatement of Cook, and belied by well-established legal authority to the

contrary. See Donell, 533 F.3d at 769-70.
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Thus, because the Receiver Order permits the Receiver to recover the fraudulently
transferred ill-gotten “profits” from the Net Winners and Brokers, in tune with the case law across
this country, the Receiver respectfully requests leave of this Court to do so.

B. The Receiver Has Good Cause to Believe the Transfers to the Net Winners and
Brokers Were, In Fact, Fraudulent Transfers.

The Receiver’s investigation to date has revealed that the “profits” paid to the Net Winners
constituted Ponzi-like payments because the trading profits in the Blue Isle Brokerage Accounts
(pooled, non-individualized accounts) were in the negative; and so, the Entity Defendants paying
the Net Winners from an in-the-red account required misappropriating other investors’ monies and
falsifying the Net Winners’ account statements to show phantom net gains (although the actual
account itself indisputably showed net losses).

These findings are corroborated in large part by the sworn Felder Declaration. Mr. Felder
worked with an SEC accountant to analyze the Blue Isle Brokerage Accounts—i.e., the “pooled”
accounts opened with the Prime Brokers, wherein no separate account for the Fund or separate
account for the MAFEF investors was ever opened. (Felder Decl. 1 73-74.) And even though
most months analyzed from March 2016 to April 2019 showed cumulative losses, Net Winners
“who cashed out their investments were led to believe, through account statements reflecting
phantom trading profits, that they were receiving their initial investment back, along with profits
earned from Defendants’ trading, when, in reality, in order to prop up the facade of profitable
trading, Defendants simply paid-out other investors’ money that had not yet been lost or
misappropriated.” (ECF No. 1 § 121.) For example, in November 2016, an investor closed out

his $25,000 investment and received $40,279—from a pooled account that lost $312,193.92 on
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closed trades and another $567,673.62 on open trades, for a total loss of $879,867.54 that month.

(See ECF No. 1 11 122-24; and see ECF No. 1-24 (depicted directly below).)
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Further, and directly contrary to the Blue Isle Brokerage Accounts Gains and Losses
(directly above), Defendants made numerous false statements regarding Mediatrix Capital’s
operating history; regarding Mediatrix Capital’s investment performances, stating that “we have
achieved 54 straight months of client gains,” (Felder Decl. { 102(a)); regarding Mediatrix
Capital’s performance fees; regarding Mediatrix Capital’s “assets under management”; and
regarding audits of Mediatrix Capital. (Felder Decl. 1 100-11.) The Felder Declaration further
attests that Defendants misappropriated “more than $41 million of investor funds from the Blue
Isle Bank Accounts.” (Felder Decl. § 113.) Indeed, notwithstanding $19 million in investment
trading losses, Individual Defendants misappropriated funds “from investors to purchase luxury
items,” including “vehicles, boats, jewelry, firearms, artwork, furniture, as well as investments
such as securities and whole life insurance.” (Felder Decl. § 122.)

The Receiver additionally analyzed a sample seven-month time period from July 2018
through Januaryl14, 2019, in part because July 2018’s beginning balance was low enough to allow
the source of funds used for investor payments to be precisely determined and generally traced.
The Receiver accordingly found evidence that Ponzi-like payments to existing investors
necessarily had to have been made from new investor funds during that time frame. After
reviewing the transactional patterns revealed in Exhibit 21 to the Felder Declaration (see ECF No.
1-22), compared against the trading losses revealed in Exhibit 23 to the Felder Declaration (imaged
above, i.e., the “Blue Isle Brokerage Accounts Gains and Losses”), and combined with the
Receiver’s investigation uncovering $3.6 million in trading losses during the roughly seven-month
period from July 2018 through January2019, the Receiver concluded that Entity Defendants did

not have sufficient profits to pay the returns promised to investors. Thus, payments to investors

10
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necessarily came from existing investor funds—detail of this period analyzed shows that new
investor deposits were used to make payments to existing investors. Below is a summary from

July 1, 2018 to January 14, 2019:

At bottom, sufficient evidence exists to provide the Receiver with good cause to believe
that Defendants fraudulently operated the Funds, failed to create separate accounts for each
investor, and prepared and provided investors wholly falsified account statements. The Receiver’s
investigation shows that while the pooled Blue Isle Brokerage Accounts suffered heavy losses,
and while certain investors sought to cash out their investments, and meanwhile determined to
maintain the appearance of profitable trading to encourage future investments, the Entity
Defendants paid the Net Winners with other investors’ monies—while the accounts were deeply
in the red—which transfers constitute textbook fraudulent transfers. See Donell, 533 F.3d at 770

(finding that even where “innocent investors have received payments in excess of the amounts of

11
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principal that they originally invested, those payments are avoidable as fraudulent transfers”). The
Youngs can dispute these facts at the appropriate time, which is not now on a motion for leave.

Any funds recovered from the avoidance defendants will be held in segregated accounts
from the general receivership assets. In the event that there is ultimately no finding of liability
against the Defendants in this case, those recovered funds will be returned to the avoidance
defendants. The important point is to commence the avoidance claims before they become time-
barred and lost.

The Court should therefore grant the Receiver’s Motion to (i) authorize the commencement
of avoidance claims and asset freeze violations, and (ii)_approve the Receiver’s proposed
settlement procedures.

CONCLUSION
For the foregoing reasons, the Receiver respectfully requests that this Court grant the relief

as requested in detail in the Motion (ECF No. 332) and all other appropriate relief.

Respectfully submitted,
Dated: June 6, 2022 GIBBONS P.C.

By: /s/ David N. Crapo
David N. Crapo, Esq.
One Gateway Center
Newark, NJ 07102
(973) 596-4500
dcrapo@gibbonslaw.com

Counsel to Mark B. Conlan, as Receiver

12
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CERTIFICATE OF SERVICE

I hereby certify that on June 6, 2022, | caused the foregoing to be electronically filed by
means of the CM/ECF system.

Further, | certify that a copy of the foregoing was served on the same date, upon the
following counsel of record via the Court’s CM/ECF system and via email:

Mark L. Williams

U.S. SECURITIES & EXCHANGE COMMISSION Tracy Ashmore

1961 Stout Street, Suite 1700 RoBINSON WATERS & O’DoRIsIO, P.C.
Denver, CO 80294-1961 1099 18thSt., Ste 2600
williamsml@sec.gov Denver, CO 80202

tashmore@rwolaw.com
Attorneys for Plaintiff
Attorney for Defendant Michael S. Young,

Vivian Drohan Maria C. Young, Salve Regina Trust, West
DROHAN LEE Beach LLC, TF Alliance LLC, Hase Haus
680 Fifth Avenue, 10th Floor LLC, and Casa Conejo LLC
New York, NY 10019
vdrohan@dlkny.com Michael S. Stewart (Pro Se)
32531 N. Scottsdale Road
Jeffrey R. Thomas Scottsdale, Arizona 85266
THOMAS LAW LLC defender1989@protonmail.com
3773 Cherry Creek North Dr., Suite 600
Denver, CO 80209 Victoria M. Stewart (Pro Se)
jthomas@thomaslawllc.com 32531 N. Scottsdale Road
Scottsdale, Arizona 85266
Attorneys for Defendants Mediatrix Capital vstewart1989@gmail.com

Inc., Blue Isle Markets Inc., Blue Isle
Markets Ltd., Bryant E. Sewall, and Hanna
Ohonkova Sewall

Further, I certify that a copy of the foregoing was served on the same date upon the
following non-CM/ECF participant by regular U.S. Mail: Aaron Stewart, 23800 North 73rd
Place, Scottsdale, AZ 85255.

/s/ David N. Crapo
David N. Crapo, Esq.
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